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Supreme Court to Hear Oral Arguments on
Constitutionality of Health Reform in March of
2012

The U.S. Supreme Court has announced that it will hear
oral arguments in the collection of cases challenging the
constitutionality of the Patient Protection and Affordable
Care Act (“PPACA”) from March 26 to March 28, 2012.
The justices have set aside Tuesday, March 27 to hear
arguments regarding the constitutionality of the PPACA's
individual mandate, which requires all Americans who can
afford health coverage to have such coverage in place or
face a penalty. The remaining arguments will focus on
whether the Anti-Injunction Act of 1867 bars the Court
from hearing arguments on the individual mandate's
constitutionality until the law goes into effect in 2014,
whether the entire PPACA must be overturned if the
individual mandate is declared unconstitutional, and
whether the law improperly expands the Medicaid
program. The Supreme Court is expected to rule on these
issues by late June of 2012.

DOL Proposes Revisions to FMLA Regulations

On February 13, 2012, the Department of Labor ("DOL")
published a Notice of Proposed Rulemaking (“NPR”)
proposing regulations implementing the changes to the
Family and Medical Leave Act (“FMLA”) made by the 2010
National Defense Authorization Act (“NDAA”). The NDAA
amended the FMLA to permit eligible family members of
all active duty service members to take leave for qualifying
exigencies related to the call to active duty of the service
member. Previously, only eligible family members of
National Guard and Reservists called to active duty in
support of a contingency operation were permitted to take
this type of leave. The NDAA also extends the availability
of military caregiver leave to: (1) eligible family members
of recent veterans with serious injuries or illnesses
incurred in the line of duty; and (2) eligible family
members of current service members or veterans with
serious injuries or illnesses resulting from the aggravation
of a preexisting condition during military service. The
NPR also proposes to extend the amount of leave an
employee may take for rest and recuperation qualifying
exigency leave from five to up to 15 days.
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HHS Issues Informational Bulletin on Intended
Approach for Defining Essential Health Benefits

On December 16, 2011, the Department of Health and
Human Services (“HHS”) issued a bulletin outlining
proposed policies for implementation of the PPACA
mandate that insured plans in the individual and small
group markets provide “essential health benefits” within
the following 10 categories beginning in 2014: (1)
ambulatory patient services; (2) emergency services; (3)
hospitalization; (4) maternity and newborn care; (5)
mental health and substance use disorder services,
including behavioral health treatment; (6) prescription
drugs; (7) rehabilitative services; (8) laboratory services;
(9) preventive and wellness services and chronic disease
management; and (10) pediatric services. Absent a waiver
of the annual limit requirements granted by HHS, the
PPACA already prohibits all plans from imposing annual
or lifetime limits on these benefits.

Under the proposal, states are provided a framework for
adopting their own definitions of “essential health
benefits” based on benchmarks established by HHS.
States would choose one of the following benchmark
insurance plans that reflects the scope of services offered
by a “typical employer plan” in the state: (1) one of the
largest small group plans in the state by enrollment; (2)
one of the three largest state employee health plans by
enrollment; (3) one of the three largest federal employee
health plan options by enrollment; or (4) the largest HMO
plan offered in the state's commercial market by
enrollment. The benefits and services offered by the
selected benchmark plan would be the “essential health
benefits” package for the state. If no benchmark is
selected, the default benchmark would be the small group
health plan with the largest enrollment in the state.

DOL, HHS, and IRS Release Final Regulations on
Summary of Benefits and Coverage Requirement

On February 14, 2012, the U.S. Department of Labor,
Health and Human Services, and the Treasury issued a
final rule under the PPACA that requires group health
plans and health insurance issuers to: (1) provide a
summary of benefits and coverage (“SBC”) for each benefit
package offered under the plan, and (2) make available,
upon request, to participants and beneficiaries a uniform
glossary of terms commonly used in connection with
health insurance coverage. The SBC must include the
following information: (1) uniform definitions of standard
medical and insurance terms; (2) a description of the
coverage, including cost sharing requirements for each
category of
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benefits; (3) the exceptions, reductions, and limitations of
the coverage; (4) the cost-sharing provisions of the
coverage, including deductible, coinsurance, and
copayment obligations; (5) coverage examples; (6) a
statement that the SBC is only a summary and that the
plan documents should be consulted for more complete
information; (7) contact information for questions; (8) for
plans that maintain one or more networks of providers, an
internet address for obtaining a list of network providers;
(9) for plans that use a prescription drug formulary, an
internet address for obtaining information on prescription
drug coverage; and (10) an internet address for obtaining
the uniform glossary. Beginning January 1, 2014, the SBC
must also include a statement indicating whether the plan
provides minimum essential health coverage as defined
under the PPACA.

The SBC must be presented in a uniform format and use
language that is understandable to the average plan
participant. The SBC must not exceed four double-sided
pages in length, and must use 12-point or larger font. The
final rule includes a model SBC, which is to be used for the
first year of applicability only. Thereafter, updated model
documents will be issued by the agencies.

The plan administrator for a self-insured plan and either
the administrator or carrier for an insured plan must
distribute the SBC at enrollment, annually, and upon
request. In addition, if the plan makes a material
modification in any of the terms of coverage that would
affect the content of the SBC (other than a change that is
made in connection with renewal or reissuance of the
policy), notice must be provided to plan participants at
least 60 days in advance of such change. The new
disclosure obligations are effective beginning on the first
day of the first open enrollment period that begins on or
after September 23, 2012. For plans that do not have an
annual open enrollment period, the disclosure
requirements apply beginning on the first day of the first
plan year that begins on or after September 23, 2012.

Continued on Page 3
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DOL Extends Compliance Deadlines for Service
Provider and Participant-Level Fee Disclosures

On February 3, 2012, the DOL published final regulations
under Section 408(b)(2) of ERISA requiring certain
retirement plan service providers to disclose fee-related
information to plan fiduciaries in order to ensure
compliance with the “reasonableness” standard of the
Section 408(b)(2) prohibited transaction exemption for
contracts necessary for the establishment and operation of
the plan. The final regulations make minor changes to the
interim final rule that was published on July 16, 2010, and
delay the compliance date for these new disclosure
requirements from April 1 to July 1, 2012.

Consequently, the compliance date for the initial
participant-level fee disclosures that plan administrators
must send participants in self-directed individual account
plans, pursuant to the DOL's final regulations under
Section 404(a) of ERISA, which are required by the later of
60 days after the effective date of the final service provider
fee disclosure regulations or 60 days after the first plan
year beginning on or after November 1, 2011, has been
extended until August 30, 2012 for any plan with a plan
year beginning on or before July 1, 2012.

PBGC Announces Delinquent Premium Payment
Penalty Relief Window

On February 9, 2012, the Pension Benefit Guaranty
Corporation (“PBGC”) announced a limited voluntary
compliance window for covered defined benefit plans that
have never paid required premiums. The relief allows
affected plans to pay past-due premiums without any
premium payment penalties or information penalties for
failure to timely file premium information. To qualify for
the relief, the plan administrator must: (i) contact the
PBGC by July 31, 2012; and (ii) pay all past-due premiums
(plus interest) and file required information by August 31,
2012.

IRS Issues Additional Guidance on PPACA Form
W-2 Health Coverage Reporting

On January 23, 2012, the IRS issued Notice 2012-9, which
provides additional guidance on the PPACA requirement
that employers report the aggregate cost of
employer-sponsored health coverage on Form W-2
beginning with the 2012 Form W-2. The guidance clarifies
that an employer that contributes to a multiemployer plan
or a health reimbursement arrangement (“HRA”) is not
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required to report the cost of such coverage. The guidance
also clarifies that the cost of stand-alone dental and vision
coverage does not have to be reported, nor does the cost of
coverage under an employee assistance program (“EAP”),
wellness program or on-site medical clinic if the employer
does not charge a COBRA premium with respect to such
coverage. The guidance also reiterates that employers that
are required to file fewer than 250 Forms W-2 are exempt
from the reporting requirement.

IRS Guidance Allows Defined Benefit Pension
Annuity Purchases with Rollovers from Plan
Sponsor's Defined Contribution Plan

On February 13, 2012, the IRS issued Revenue Ruling
2012-4, which permits qualified defined benefit plans to
accept direct rollovers from defined contribution plans
maintained by the same plan sponsor thereby allowing
plan participants to purchase annuities that are
incremental to the amount the defined benefit plan would
ordinarily provide. The Revenue Ruling applies for
rollovers beginning on or after January 1, 2012, provided
the defined benefit plan is amended to permit such
rollovers and to incorporate certain actuarial assumptions.
In addition, the defined benefit plan annuity, increased by
the defined contribution rollover conversion, must
commence within 180 days after the date of the rollover
election.

Agencies Issue FAQs on Automatic Enrollment,
Employer Shared Responsibility, and Waiting
Periods

On February 9, 2012, the U.S. Departments of Labor,
Health and Human Services, and the Treasury released a
set of Frequently-Asked-Questions (“FAQs”) relating to the
Patient Protection and Affordable Care Act's (“PPACA”)
requirements for automatic enrollment, employer shared
responsibility, and the 9o-day limitation on waiting
periods for health coverage. The PPACA originally
required employers with more than 200 full-time
employees to automatically enroll new full-time employees
in health coverage by 2014. However, the FAQs provide
that guidance on the PPACA's automatic enrollment
requirement will not be issued by 2014, and extends the
compliance date for this requirement until final
regulations are issued and effective. The FAQs also clarify
that the PPACA's prohibition of waiting periods of more
than 9o0-days does not require employers to offer group
health coverage to any group of employees. The FAQs also
state that detailed guidance will be issued regarding the
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PPACA's shared responsibility requirements, and clarify
that employers will be given at least three months in which
to determine whether a newly-hired employee is a
“full-time” employee for purposes of these requirements,
which beginning in 2014, will require employers with more
than 50 employees who do not offer group health coverage
to pay a penalty if any of their employees are eligible for a
tax credit to help them afford the cost of health coverage.
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The information contained in this newsletter is only a summary of recent developments affecting employee benefit plans. It is not
intended to take the place of specific legal advice. If you have questions concerning how these developments affect your plan, please
contact Blitman & King LLP at one of the above locations.
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	Text 4: HHS Issues Informational Bulletin on Intended Approach for Defining Essential Health Benefits
 
On December 16, 2011, the Department of Health and Human Services (“HHS”) issued a bulletin outlining proposed policies for implementation of the PPACA mandate that insured plans in the individual and small group markets provide “essential health benefits” within the following 10 categories beginning in 2014: (1) ambulatory patient services; (2) emergency services; (3) hospitalization; (4) maternity and newborn care; (5) mental health and substance use disorder services, including behavioral health treatment; (6) prescription drugs; (7) rehabilitative services; (8) laboratory services; (9) preventive and wellness services and chronic disease management; and (10) pediatric services.  Absent a waiver of the annual limit requirements granted by HHS, the PPACA already prohibits all plans from imposing annual or lifetime limits on these benefits. 
 
Under the proposal, states are provided a framework for adopting their own definitions of “essential health benefits” based on benchmarks established by HHS.  States would choose one of the following benchmark insurance plans that reflects the scope of services offered by a “typical employer plan” in the state: (1) one of the largest small group plans in the state by enrollment; (2) one of the three largest state employee health plans by enrollment; (3) one of the three largest federal employee health plan options by enrollment; or (4) the largest HMO plan offered in the state's commercial market by enrollment.  The benefits and services offered by the selected benchmark plan would be the “essential health benefits” package for the state. If no benchmark is selected, the default benchmark would be the small group health plan with the largest enrollment in the state.
 
 
DOL, HHS, and IRS Release Final Regulations on Summary of Benefits and Coverage Requirement
 
On February 14, 2012, the U.S. Department of Labor, Health and Human Services, and the Treasury issued a final rule under the PPACA that requires group health plans and health insurance issuers to: (1) provide a summary of benefits and coverage (“SBC”) for each benefit package offered under the plan, and (2) make available, upon request, to participants and beneficiaries a uniform glossary of terms commonly used in connection with health insurance coverage.  The SBC must include the following information: (1) uniform definitions of standard medical and insurance terms; (2) a description of the coverage, including cost sharing requirements for each category of 
	Text3: benefits; (3) the exceptions, reductions, and limitations of the coverage; (4) the cost-sharing provisions of the coverage, including deductible, coinsurance, and copayment obligations; (5) coverage examples; (6) a statement that the SBC is only a summary and that the plan documents should be consulted for more complete information; (7) contact information for questions; (8) for plans that maintain one or more networks of providers, an internet address for obtaining a list of network providers; (9) for plans that use a prescription drug formulary, an internet address for obtaining information on prescription drug coverage; and (10) an internet address for obtaining the uniform glossary.  Beginning January 1, 2014, the SBC must also include a statement indicating whether the plan provides minimum essential health coverage as defined under the PPACA.  
 
The SBC must be presented in a uniform format and use language that is understandable to the average plan participant.  The SBC must not exceed four double-sided pages in length, and must use 12-point or larger font.  The final rule includes a model SBC, which is to be used for the first year of applicability only.  Thereafter, updated model documents will be issued by the agencies.
 
The plan administrator for a self-insured plan and either the administrator or carrier for an insured plan must distribute the SBC at enrollment, annually, and upon request.  In addition, if the plan makes a material modification in any of the terms of coverage that would affect the content of the SBC (other than a change that is made in connection with renewal or reissuance of the policy), notice must be provided to plan participants at least 60 days in advance of such change.  The new disclosure obligations are effective beginning on the first day of the first open enrollment period that begins on or after September 23, 2012.  For plans that do not have an annual open enrollment period, the disclosure requirements apply beginning on the first day of the first plan year that begins on or after September 23, 2012.
 
 
 
	Text 5: DOL Extends Compliance Deadlines for Service Provider and Participant-Level Fee Disclosures
 
On February 3, 2012, the DOL published final regulations under Section 408(b)(2) of ERISA requiring certain retirement plan service providers to disclose fee-related information to plan fiduciaries in order to ensure compliance with the “reasonableness” standard of the Section 408(b)(2) prohibited transaction exemption for contracts necessary for the establishment and operation of the plan.  The final regulations make minor changes to the interim final rule that was published on July 16, 2010, and delay the compliance date for these new disclosure requirements from April 1 to July 1, 2012.  
 
Consequently, the compliance date for the initial participant-level fee disclosures that plan administrators must send participants in self-directed individual account plans, pursuant to the DOL's final regulations under Section 404(a) of ERISA, which are required by the later of 60 days after the effective date of the final service provider fee disclosure regulations or 60 days after the first plan year beginning on or after November 1, 2011, has been extended until August 30, 2012 for any plan with a plan year beginning on or before July 1, 2012. 
 
 
PBGC Announces Delinquent Premium Payment Penalty Relief Window
 
On February 9, 2012, the Pension Benefit Guaranty Corporation (“PBGC”) announced a limited voluntary compliance window for covered defined benefit plans that have never paid required premiums.  The relief allows affected plans to pay past-due premiums without any premium payment penalties or information penalties for failure to timely file premium information.  To qualify for the relief, the plan administrator must: (i) contact the PBGC by July 31, 2012; and (ii) pay all past-due premiums (plus interest) and file required information by August 31, 2012.
 
 
IRS Issues Additional Guidance on PPACA Form W-2 Health Coverage Reporting
 
On January 23, 2012, the IRS issued Notice 2012-9, which provides additional guidance on the PPACA requirement that employers report the aggregate cost of employer-sponsored health coverage on Form W-2 beginning with the 2012 Form W-2.  The guidance clarifies that an employer that contributes to a multiemployer plan or a health reimbursement arrangement (“HRA”) is not
	Text 6: required to report the cost of such coverage.  The guidance also clarifies that the cost of stand-alone dental and vision coverage does not have to be reported, nor does the cost of coverage under an employee assistance program (“EAP”), wellness program or on-site medical clinic if the employer does not charge a COBRA premium with respect to such coverage.  The guidance also reiterates that employers that are required to file fewer than 250 Forms W-2 are exempt from the reporting requirement. 
 
 
IRS Guidance Allows Defined Benefit Pension Annuity Purchases with Rollovers from Plan Sponsor's Defined Contribution Plan
 
On February 13, 2012, the IRS issued Revenue Ruling 2012-4, which permits qualified defined benefit plans to accept direct rollovers from defined contribution plans maintained by the same plan sponsor thereby allowing plan participants to purchase annuities that are incremental to the amount the defined benefit plan would ordinarily provide.  The Revenue Ruling applies for rollovers beginning on or after January 1, 2012, provided the defined benefit plan is amended to permit such rollovers and to incorporate certain actuarial assumptions.   In addition, the defined benefit plan annuity, increased by the defined contribution rollover conversion, must commence within 180 days after the date of the rollover election.
 
 
Agencies Issue FAQs on Automatic Enrollment, Employer Shared Responsibility, and Waiting Periods
 
On February 9, 2012, the U.S. Departments of Labor, Health and Human Services, and the Treasury released a set of Frequently-Asked-Questions (“FAQs”) relating to the  Patient Protection and Affordable Care Act's (“PPACA”) requirements for automatic enrollment, employer shared responsibility, and the 90-day limitation on waiting periods for health coverage.  The PPACA originally required employers with more than 200 full-time employees to automatically enroll new full-time employees in health coverage by 2014.  However, the FAQs provide that guidance on the PPACA's automatic enrollment requirement will not be issued by 2014, and extends the compliance date for this requirement until final regulations are issued and effective.  The FAQs also clarify that the PPACA's prohibition of waiting periods of more than 90-days does not require employers to offer group health coverage to any group of employees.  The FAQs also state that detailed guidance will be issued regarding the 
 
 
	Text 7: PPACA's shared responsibility requirements, and clarify that employers will be given at least three months in which to determine whether a newly-hired employee is a “full-time” employee for purposes of these requirements, which beginning in 2014, will require employers with more than 50 employees who do not offer group health coverage to pay a penalty if any of their employees are eligible for a tax credit to help them afford the cost of health coverage.
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	Text 1: Supreme Court to Hear Oral Arguments on Constitutionality of Health Reform in March of 2012
 
The U.S. Supreme Court has announced that it will hear oral arguments in the collection of cases challenging the constitutionality of the Patient Protection and Affordable Care Act (“PPACA”) from March 26 to March 28, 2012. The justices have set aside Tuesday, March 27th to hear arguments regarding the constitutionality of the PPACA's individual mandate, which requires all Americans who can afford health coverage to have such coverage in place or face a penalty.  The remaining arguments will focus on whether the Anti-Injunction Act of 1867 bars the Court from hearing arguments on the individual mandate's constitutionality until the law goes into effect in 2014, whether the entire PPACA must be overturned if the individual mandate is declared unconstitutional, and whether the law improperly expands the Medicaid program.  The Supreme Court is expected to rule on these issues by late June of 2012.
 
 
DOL Proposes Revisions to FMLA Regulations
 
On February 13, 2012, the Department of Labor ("DOL") published a Notice of Proposed Rulemaking (“NPR”) proposing regulations implementing the changes to the Family and Medical Leave Act (“FMLA”) made by the 2010 National Defense Authorization Act (“NDAA”).  The NDAA amended the FMLA to permit eligible family members of all active duty service members to take leave for qualifying exigencies related to the call to active duty of the service member.  Previously, only eligible family members of National Guard and Reservists called to active duty in support of a contingency operation were permitted to take this type of leave.  The NDAA also extends the availability of military caregiver leave to: (1) eligible family members of recent veterans with serious injuries or illnesses incurred in the line of duty; and (2) eligible family members of current service members or veterans with serious injuries or illnesses resulting from the aggravation of a preexisting condition during military service.  The NPR also proposes to extend the amount of leave an employee may take for rest and recuperation qualifying exigency leave from five to up to 15 days.
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