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Supreme Court Hears Arguments Regarding the
Constitutionality of DOMA

On March 26, 2013, the United States Supreme Court
heard arguments on the constitutionality of the Defense
of Marriage Act of 1996 (“DOMA”). The Court heard
arguments on the U.S. Court of Appeals for the Second
Circuit's decision in Windsor v. U.S., Docket No.
12-2335-cv (2" Cir. Oct. 18, 2012), which held Section 3
of DOMA unconstitutional. Section 3 of DOMA defines
“marriage” as a legal union between one man and one
woman for purposes of federal law, thereby precluding
same-sex spouses from certain benefits and coverages
under the Social Security Act, ERISA, and the Internal
Revenue Code. If the Supreme Court finds Section 3 of
DOMA unconstitutional, ERISA covered plans will no
longer be permitted to rely on DOMA to exclude benefits
for same-sex spouses. A decision is expected in June
2013.

DOL Provides Guidance on Integrated Status of HRAs

On January 24, 2013, the Departments of Labor (“DOL”),
Health and Human Services (“HHS”), and the Treasury
(collectively, the “Departments”) issued a set of
Frequently Asked Questions (“FAQs”) implementing
various provisions of the Patient Protection and
Affordable Care Act (“PPACA”). The FAQs define an
“integrated HRA” as an “HRA that is available only to
employees who are covered by primary group health plan
coverage provided by the employer and meeting the
requirements of Public Health Service Act (PHS Act)
section 2711.” PHS Act section 2711 prohibits plans and
insurers from imposing lifetime or annual limits on the
dollar value of essential health benefits.

HHS has previously stated that the PHS Act annual and
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lifetime limit requirements do not apply to HRAs that are
integrated with group health coverage that meet the Act's
requirements. HHS also issued a blanket waiver from
these requirements for stand-alone HRAs for plan years
beginning before January 1, 2014. Absent this waiver, it
would have been impossible for stand-alone HRAs to
comply with the section 2711 requirements, because
HRAs by definition contain annual limits. Based on the
FAQs, both true stand-alone HRAs, and HRAs that allow
participants to opt-out of the associated employer
provided group health coverage will no longer be
permitted beginning January 1, 2014.

Additional guidance on integrated HRAs is expected
within the coming months.

HHS Issues Final HIPAA Omnibus Rule

On January 25, 2013, HHS issued its long-awaited final
rule under the Health Insurance Portability and
Accountability Act (“HIPAA”) and the Health Information
Technology for Economic and Clinical Health Act
(“HITECH”). HITECH amended HIPAA in 2009, and a final
interim rule adopting these changes was issued in August
2009. The final omnibus rule adopts a majority of the
changes to HIPAA made by the previous regulations, but
replaces the “risk of harm” threshold for breach
notifications contained in the previous rule with a new
“low probability that the information has been
compromised” standard. The final omnibus rule also
contains new requirements for the HIPAA Notice of
Privacy Practices and new protections for individuals in
connection with their rights to access and control their
protected health information. The final rule, which is
effective September 23, 2013, will require changes to
covered entities' HIPAA Policies and Procedures, Business
Associate Agreements, and Notices of Privacy Practices.
The final omnibus rule is effective March 26, 2013 and
covered entities and business associates must comply by
September 23, 2013. However, there is a transition rule,
which gives plans an additional year to comply with the
Business Associate Agreement requirements for any BAA
that was in place and compliant on January 25, 2013.
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There are also special transitional rules for Notices of
Privacy Practices.

Departments Issue Guidance on Wellness Programs

On November 26, 2012, the Departments issued proposed
rules governing wellness programs maintained by group
health plans. Permissible wellness programs include
nondiscriminatory “health-contingent” wellness
programs, which generally require individuals to meet a
specific standard relating to their health to qualify for a
reward, and “participatory programs,” which are available
regardless of health factors. Examples  of
health-contingent programs include programs that
reward an individual for reducing their use of tobacco, or
reaching a specific BMI or cholesterol level. Participatory
programs include, for example, programs that reimburse
for the cost of gym memberships or that provide a reward
for employees who complete a health risk assessment
without requiring them to take further action. Among
other things, the proposed rules implement changes
included in the PPACA that increase the maximum
permissible reward under a health-contingent wellness
program from 20 percent to 30 percent of the cost of
coverage, and that further increase the maximum reward
to up to 50 percent for programs designed to prevent or
reduce tobacco use. The proposed rules also include
guidance for ensuring that health contingent programs
are nondiscriminatory. The proposed rules are effective
for plan years beginning on or after January 1, 2014.

IRS Issues Proposed Rules on Health Reform's Employer
Shared Responsibility Penalty

On December 28, 2012, the IRS issued a proposed rule
implementing the PPACA's employer shared responsibility
penalty under new Internal Revenue Code (“IRC”) Section
4980H. The proposed rule includes a transitional rule for
multiemployer plans, which will apply through 2014.
Beginning in 2014, the employer shared responsibility
penalty applies to any large employer (50 or more
full-time equivalent employees) of a full-time employee
who receives a premium assistance tax credit for health
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coverage purchased on an exchange. The amount of the
penalty for a year is $3,000 times the total number of
full-time employees (excluding the first 30 employees).
Individuals are only eligible for premium assistance tax
credits for coverage purchased on an exchange if their
employer does not offer minimum essential health
coverage, or, if such coverage is offered, but is
unaffordable to them.

Under the proposed rule's multiemployer plan transition
rule, an applicable large employer will not be treated as
failing to offer the opportunity to enroll in minimum
essential coverage to a full-time employee, and therefore
will not be subject to the employer shared responsibility
penalty, if: (1) the employer is required to make a
contribution to a multiemployer plan with respect to the
full-time employee through a collective bargaining
agreement; (2) coverage is offered to the full-time
employee (and his/her dependent children as defined
under IRC Section 152(f)(1)) under the multiemployer
plan; and (3) the coverage is affordable and offers
“minimum value.” Coverage is generally considered
affordable for purposes of IRC Section 4980H if the
employee's share of the premium for self-only coverage
does not exceed 9.5% of household income. The proposed
rule includes a special multiemployer plan affordability
rule, under which coverage will be deemed to be
affordable if the employee's contribution toward the cost
of self-only coverage does not exceed 9.5% of the wages
reported to the multiemployer plan, which may be
determined based on either actual wages reported to the
plan or the hourly wage rate under the collective
bargaining agreement.

Since the majority of multiemployer plans do not require
an employee contribution towards the cost of coverage,
or require a very low contribution, it is expected that
most, if not all, multiemployer plans will easily meet the
affordability requirement. Further, since coverage is
considered to provide “minimum value” for purposes of
IRC Section 4980H if the plan pays at least 60% of the cost
of benefits provided under the plan, it is also expected
that most, if not all, multiemployer plans will also easily
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meet this requirement. Thus, it is unlikely that any large
employer contributing to a multiemployer plan would be
subject to the employer shared responsibility penalty.

Departments Issue Proposed Rule Implementing Health
Reform's Prohibition of Waiting Periods in Excess of
90-Days

On March 21, 2013, the Departments issued a proposed
rule implementing the PPACA's 90-day waiting period
limitation. For plan years beginning on or after January 1,
2014, the PPACA provides that group health plans cannot
impose waiting periods of more than 90-days. As defined
in HIPAA, and the proposed rule, a waiting period is the
period of time that must pass before coverage for an
employee or dependent who is otherwise eligible to
enroll under the terms of a plan can become effective.
For this purpose, being eligible for coverage means having
met the plan's substantive eligibility conditions (such as
being in an eligible job classification or achieving
job-related licensure requirements specified in the plan's
terms).

The proposed rule clarifies that eligibility conditions that
are based solely on the lapse of time are permissible for
no more than 90-calendar days, and waiting periods
cannot be designed to avoid compliance with the 90-day
limit. The proposed rule also provides the following
guidance regarding the 90-day waiting period limitation:
(1) if a plan conditions eligibility on an employee being
full-time or completing a specified number of hours in a
given period, the plan may take up to 13 months to
determine whether an employee is eligible for coverage,
provided the coverage is effective no later than 13
months from the employee's start date; (2) a plan that
has a cumulative hours of service eligibility requirement
must make coverage available to an employee no later
than the 91t day after the employee meets the hours
requirement; and (3) a cumulative hours of service
requirement of more than 1,200 hours violates the
PPACA.
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PCORI Fees Due Beginning July 31, 2013

Beginning with each plan year ending on or after October
1, 2012 and before October 1, 2019, plans will be required
to pay a research fee to fund the Patient-Centered
Outcomes Research Institute Trust Fund (“PCORI”). The
research conducted by the PCORI will evaluate and
compare health outcomes and the clinical effectiveness,
risks, and benefits of medical treatments and services.
The fee is generally $1 per covered life for 2012 and $2
per covered life for 2013. Thereafter, the fee will be
increased for inflation based on the projected amount of
National Health Expenditures.

The PCORI fee for a plan year is due no later than July 31
of the year following the last day of the plan year. Plan
sponsors are required to report and pay the PCORI fee
using IRS Form 720, “Quarterly Federal Excise Tax
Return.”

IRS Updates EPCRS Program

On December 31, 2012, the IRS released Revenue
Procedure (“Rev. Proc.”) 2013-12, which includes
significant changes to the Employee Plans Compliance
Resolution System (“EPCRS”). EPCRS is the IRS's
correction program for retirement plans. The long
awaited update, which is effective beginning April 1, 2013,
replaces Revenue Procedure 2008-50. Most notably, Rev.
Proc. 2013-12 streamlines the process for filing a
Voluntary Correction Program (“VCP”) application by
revising the documents previously used for this purpose,
and requiring the use of new Forms 8950 (“Application for
Voluntary Correction Program”) and 8951 (“Compliance
Fee for Voluntary Correction Program”). VCP applications
are now required to be sent to Covington, Kentucky,
rather than Washington, D.C.

The Rev. Proc. also increases fees for plans that fail to
timely adopt certain required amendments, and provides
methods that plans should use for locating missing
participants now that the IRS has discontinued its Letter
Forwarding Program.  The Rev. Proc. provides the
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following methods to locate missing participants who are
owed benefits: (a) use of the Social Security Letter
Forwarding Program; (b) use of a commercial locator
service; or (c) use of internet search tools.

HHS Issues Final Rule on Transitional Reinsurance

Program Fee

On March 11, 2013, HHS issued final regulations
implementing the PPACA's transitional reinsurance
program fee. The temporary reinsurance program is
designed to fund reinsurance payments to health insurers
that cover high risk individuals in the individual market.
The purpose of this program is to stabilize premiums in
the individual market during 2014, 2015, and 2016. The
fee for 2014 is $63 per covered life ($5.25/covered life/
month). The fee applies to plans providing major medical
coverage. This means that integrated HRAs, prescription
drug coverage, health flexible spending accounts, health
savings accounts, and other PPACA excepted benefits are
not subject to the fee.

Plan sponsors of self-insured plans, and insurers of
insured plans, are required to report their enrollment
counts to HHS by November 15 of each year (2014, 2015,
and 2016) using one of the permissible counting methods
set forth in the final regulations. HHS will provide a notice
of the fee by December 15, and the plan sponsor or
insurer will have 30 days from receipt of this notice to pay
the fee.
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The information contained in this newsletter is only a summary of recent developments affecting employee benefit plans. It is not
intended to take the place of specific legal advice. If you have questions concerning how these developments affect your plan, please

contact Blitman & King LLP at one of the above locations.
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	Text 4: lifetime limit requirements do not apply to HRAs that are integrated with group health coverage that meet the Act's requirements.  HHS also issued a blanket waiver from these requirements for stand-alone HRAs for plan years beginning before January 1, 2014.  Absent this waiver, it would have been impossible for stand-alone HRAs to comply with the section 2711 requirements, because HRAs by definition contain annual limits.  Based on the FAQs, both true stand-alone HRAs, and HRAs that allow participants to opt-out of the associated employer provided group health coverage will no longer be permitted beginning January 1, 2014.  
Additional guidance on integrated HRAs is expected within the coming months.  
HHS Issues Final HIPAA Omnibus Rule
On January 25, 2013, HHS issued its long-awaited final rule under the Health Insurance Portability and Accountability Act (“HIPAA”) and the Health Information Technology for Economic and Clinical Health Act (“HITECH”).  HITECH amended HIPAA in 2009, and a final interim rule adopting these changes was issued in August 2009.   The final omnibus rule adopts a majority of the changes to HIPAA made by the previous regulations, but replaces the “risk of harm” threshold for breach notifications contained in the previous rule with a new “low probability that the information has been compromised” standard.  The final omnibus rule also contains new requirements for the HIPAA Notice of Privacy Practices and new protections for individuals in connection with their rights to access and control their protected health information.   The final rule, which is effective September 23, 2013, will require changes to covered entities' HIPAA Policies and Procedures, Business Associate Agreements, and Notices of Privacy Practices.  The final omnibus rule is effective March 26, 2013 and covered entities and business associates must comply by September 23, 2013.  However, there is a transition rule, which gives plans an additional year to comply with the Business Associate Agreement requirements for any BAA that  was  in  place  and  compliant  on  January  25,  2013.  
	Text3: There are also special transitional rules for Notices of Privacy Practices.
Departments Issue Guidance on Wellness Programs
On November 26, 2012, the Departments issued proposed rules governing wellness programs maintained by group health plans. Permissible wellness programs include nondiscriminatory “health-contingent” wellness programs, which generally require individuals to meet a specific standard relating to their health to qualify for a reward, and “participatory programs,” which are available regardless of health factors.  Examples of health-contingent programs include programs that reward an individual for reducing their use of tobacco, or reaching a specific BMI or cholesterol level.  Participatory programs include, for example, programs that reimburse for the cost of gym memberships or that provide a reward for employees who complete a health risk assessment without requiring them to take further action.  Among other things, the proposed rules implement changes included in the PPACA that increase the maximum permissible reward under a health-contingent wellness program from 20 percent to 30 percent of the cost of coverage, and that further increase the maximum reward to up to 50 percent for programs designed to prevent or reduce tobacco use.  The proposed rules also include guidance for ensuring that health contingent programs are nondiscriminatory.  The proposed rules are effective for plan years beginning on or after January 1, 2014.
 
IRS Issues Proposed Rules on Health Reform's Employer Shared Responsibility Penalty
 
On December 28, 2012, the IRS issued a proposed rule implementing the PPACA's employer shared responsibility penalty under new Internal Revenue Code (“IRC”) Section 4980H. The proposed rule includes a transitional rule for multiemployer plans, which will apply through 2014. Beginning in 2014, the employer shared responsibility penalty applies to any large employer (50 or more full-time equivalent employees) of a full-time employee who  receives a premium assistance  tax credit  for  health 
	Text 5: coverage purchased on an exchange.  The amount of the penalty for a year is $3,000 times the total number of full-time employees (excluding the first 30 employees). Individuals are only eligible for premium assistance tax credits for coverage purchased on an exchange if their employer does not offer minimum essential health coverage, or, if such coverage is offered, but is unaffordable to them.  
Under the proposed rule's multiemployer plan transition rule, an applicable large employer will not be treated as failing to offer the opportunity to enroll in minimum essential coverage to a full-time employee, and therefore will not be subject to the employer shared responsibility penalty, if: (1) the employer is required to make a contribution to a multiemployer plan with respect to the full-time employee through a collective bargaining agreement; (2) coverage is offered to the full-time employee (and his/her dependent children as defined under IRC Section 152(f)(1)) under the multiemployer plan; and (3) the coverage is affordable and offers “minimum value.” Coverage is generally considered affordable for purposes of IRC Section 4980H if the employee's share of the premium for self-only coverage does not exceed 9.5% of household income. The proposed rule includes a special multiemployer plan affordability rule, under which coverage will be deemed to be affordable if the employee's contribution toward the cost of self-only coverage does not exceed 9.5% of the wages reported to the multiemployer plan, which may be determined based on either actual wages reported to the plan or the hourly wage rate under the collective bargaining agreement. 
Since the majority of multiemployer plans do not require an employee contribution towards the cost of coverage, or require a very low contribution, it is expected that most, if not all, multiemployer plans will easily meet the affordability requirement. Further, since coverage is considered to provide “minimum value” for purposes of IRC Section 4980H if the plan pays at least 60% of the cost of benefits provided under the plan, it is also expected that most, if not  all,  multiemployer plans  will  also  easily 
	Text 6: meet this requirement. Thus, it is unlikely that any large employer contributing to a multiemployer plan would be subject to the employer shared responsibility penalty.
Departments Issue Proposed Rule Implementing Health Reform's Prohibition of Waiting Periods in Excess of 90-Days
On March 21, 2013, the Departments issued a proposed rule implementing the PPACA's 90-day waiting period limitation.  For plan years beginning on or after January 1, 2014, the PPACA provides that group health plans cannot impose waiting periods of more than 90-days.  As defined in HIPAA, and the proposed rule, a waiting period is the period of time that must pass before coverage for an employee or dependent who is otherwise eligible to enroll under the terms of a plan can become effective.  For this purpose, being eligible for coverage means having met the plan's substantive eligibility conditions (such as being in an eligible job classification or achieving job-related licensure requirements specified in the plan's terms).  
The proposed rule clarifies that eligibility conditions that are based solely on the lapse of time are permissible for no more than 90-calendar days, and waiting periods cannot be designed to avoid compliance with the 90-day limit.  The proposed rule also provides the following guidance regarding the 90-day waiting period limitation:  (1) if a plan conditions eligibility on an employee being full-time or completing a specified number of hours in a given period, the plan may take up to 13 months to determine whether an employee is eligible for coverage, provided the coverage is effective no later than 13 months from the employee's start date; (2) a plan that has a cumulative hours of service eligibility requirement must make coverage available to an employee no later than the 91st day after the employee meets the hours requirement; and (3) a cumulative hours of service requirement of more than 1,200 hours violates the PPACA.  


